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Sffice axpires, does the
a2 continue in offiace

(n the Adjutant General, or the

. Ad juteant General of the 3tate of Texas
be hamed as Secretary or Executive Becretary of
the Texas National Guard Armory Board, and serve
in that capaocity during the termure of his of-
fice in the Ad jutant General's Department?

"{k) When the Adjutant General certifies
the name of the Senlor active Naticnal Guard
officar, does he assuxe office on the Armory
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Board sutomatically, or is he appointed and re-
quired to sign an oath of office by the Seore-
tary of State?"”

The Texas National Quard Armory Board vas oreated
by an Aot of the Legislature (Acts 1935, X¥dth Leg., p. 362,
ch. 184}, vhich has been amended subsequently (Acts 1937,
lg;h Leg., 8.8, No. %02, sec., 1; Acts 1939, 46th Leg., p.
A87, sec. 1), The last revision is contained in Article
5800b, Vernon's Annotated Civil Statutes, BSeotion 1 of that
Article reads, in part, as follovs;

"Section 1. There is herebdy created the
Texas National GQuard Armory Board to be coxposed
of five (5) members who shall serve vithout com-
pensation other than their actual, necessary ex-

" penses vhile travel on the business of the
Board, Those three {3) individuals vho are aot-
ing as menmbers of the Texas Wational Guard
Armory Board as created and defined by Chapter
366 of the Regular Besszion of the Forty-rifth
Legislature of the State of Texas on the effeo-
tive date of this Act, together with the senior
active officer of the National Guaxd of Texas,
not of the thrwe {(3) above mentioned, and the
senior cavalry officer of sald Guard, shall con-
stitute the initial membership of the Board ore-
ated by this Act. Of the three (3) individuals
first above mentioned, the oldest shall have the
1nitial term of six (5) years, the next oldest
the four (4) year and the youngest of the three
(3) the tvo (2) year initial term, Of the other
tvo (2) menmbers, the cavalry officer shall have
the three (3) year term, and the other the one
(1) year term. All such initial terms shall
date from the dates this Aot heoomes effective,
Xxcept ap above provided, the terms of member-
ship on said Board shall be of aix (6) yearst
duration.

"Bach member of sald Beard shsll, vithin
rifteen (15) days from the day cpon vhich this
Aot becomes sffective, or from the date of his
receipt of notice of his eligibility to serve
to 111 a vacancy, qualify by taking and filing
vith the Secretary of Stat~ the constitutional
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oath of office. Failure to qualify, expiration
of the term of a member, or the occurrence of

his death, resignation or ineligiblility to serve,
shall create a vacancy in such membership vhich
shall be filled in the folloving marnsr; VWith-
in five (5) dsys after the ococurrence of a
vacancy the Adjutant Qenersal of Texas shall
cortify to the Secretary of State eand to the of-
ficer concerned, the name of the senior active
officer of the National Guard of Texas vho is

not then cooupying an unexpired term as a nember
of said Board, together vith the le of term
in vhich the vacancy exists, The officer vhose
name 1is 80 certified, or those later certified as
hereinafter provided, shall be eligible to fill
sush vacancy. In case such officer shall, for
any reason, fail to qualify within a period of
frifteen (15) days from the date of such eertifica-
tion, the said Adjutent General shall forthwith
certiry that fact to the Secretary of 3tats, and
shall certify to him and to the officer concerned
the name of the next senior active officer of the
ssid Quaxd in like manner as hereinabove provided,
and so on until an officer so certified qualifies
to £111 the wvacancy.

"An active officer, within the meaning of
the above proviaions, shall be anihzegullrly cORr-
nisaioned officer of the line of said Quard,

_ other than retired officers. JXo change in mili-
tary status vhile s member and n¢ retirement of
an active officer for age or length of servioce
shall affect his eligibility to serve out his
torm a8 a member of said Board} but if he shall -
resign fron or be separated from active servigce
in said Fational Quard, othervise than by such
retirement, he shall thersby become ineligible
for designation to or service on the membership
of said Board,

sets

Articls 5800, Vernon's Annotated Civil Statutes,
roeds as follows:
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"All officers of the National Quard of Texas,
shall be appointed And oommissioned by tha aovern-

o -_a 'l. 'li

hnve roachad tho age of sixty-rour Joars, unlcsa
sucner retired by reason of resignations, dis-
abili:i or for ocause to dDe determined by a court

or an ofrioienoy board legally convensd
for that purpose o

Artiole 5803, Yernon's Annotated Civil Statutes,
reads as followsi

2311 officers of the Fational Quard of Texas
ahall be citizens of the United States, over
tventy-one and under sixty-four years of age,

- and shall take and subsaribe thes offiocilel cath,
" and shall have sucoessfully passed the phytioal
exanination as proloribod the lava of the

United States.® _

Article 5809, Yeme n's Annotated Civil Statutes,
raeads, in part, as follovs:

{ officer of the active militia vho
has reached the age of sixty-four years may be
placod upon the retired list by the Governor.

...

It is apparent from the above~guoted laws that ex-
Dirstion of the term of a member of the Board ereates & va-
cancy vhich is to be filled by the "senior sctive officer”
of the National Guard of Texas. A member vhose term has ex-
Pired is aligiblo for reappeintment if he is the "senior
sctive officer.™ An officer vho has Deen retired isnot -
eligible decause he 18 no longer "sotive."® Novever, the
mere fact that an active officer has resached the age of re-

tirement does not disqualify him because he remains "aotive,”

until placed upon the retired list by the Qovernor. Assum-
1ng that your first ggegtigg refers to an officer vyho has
retired because o ving reached the age of retirement,
Ve ansver that question in the pegative; otherwise, in the
affirmative,
The Act does not exproasly state that a member
contimues in office until his successor qualifies, but such

<30
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is the general rule. The Constitution of Texas provides
that "all officers within the State shall continue to per-
form the duties of their offices until their successors shall
be duly qualified.” (Article X¥I, sec. 17) The genersl rule
a8 to holding over prevails evea in the adbsence of any ex-
§§°" constitutional or statutory provision. 34 Tex, Jur,

0. .

Therefore, in answer to your second question, ve
hold that wvhen a term of office expires, the wmember of the
Board continues in office until his succeasor qualifies,

The Texas Constitution, Article XVI, Sections 33
.and %0, read as follovsy

“8e0. 33. Yhe Accounting Officers of this
8tate shall neither drav nor pay & varrant upon
the Treasury in favor of any person, for sslary
or compensation as agent, officer or appointes,
vho holds at the sams time any other office or
position of honor, trust or profit, under this
State or the United States, except as prescribed
in this Constitution, Provided, that this re-
striotion as to the draving and paying of var-
rants upon the Treasury shall not apply to of-
ficers of the Xational Guard of Texas, the Kation-
8l Guard Reserve, the Officers Resorve Corps of
the United States, nor to enlisted men of the
National Guard, the National (Quard Reserve, the
Organized Reserves of the United States, nor to
retired officers of the United States Army, Navy,
and Marine Corps, and retired varrant officers
and retired enlisted men of the United States
Arxy, ¥avy, and Marine Corps.”

é
g

"Seo, ¥0. No person shall hold or exeroise,
at the same time, more than ene COivil Office of
emolument, except that of Justice of Peace, Coun-
ty Commissioner, Kot Public and Postmester,
Officer of the Natie Guard, the National QGuard
Regerve, and the Officers Reserve Corps of the
United States and enlisted men of the National
Guard, the National Quard Reserve, and the Or-
ganized Reserves of the United States, and re-
tired officers of the United States Army, Havy,
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and Marine Corps, and retired varrant eoffioc-
ors, and retired enlisted men of the United
States Army, Navy, and Marine Corps, unless
sthervise syacially provided herein, Provid-
ed, that nothing in this Ceastitutien shall
be construed te prohibit an efficer eor enlist-
ed man of the National Guard, and the National
Guard Reserve, or an effiocer in the Officers

" Regserve Corps of the United States, er an en-
1isted man in the Organized Reserves ef the
United 3tatox; er retired efficers of the
United States Arxy, Navy and Marine Corps,
and retired varrant efficers, and retired
enlisted mon of the United States Army, HNavy,
and KMarine Corps, from he inconjunetion
vith such effice any ether cffice or pesi-
tion of honer, trust or prefit, under this
3tate or the United States, or from voting
at agz Elections General, 8pecial er Primry,
in this Stete vhen etherwise qualified.”

The Adjutant General and the Assistant Adjutant
General are officers of the Katlionzl Guard ef Texas, held-
ing the rank ef brigedier-general and celensl rolpoctivoél.
Their atatus as National Guard efficers alone would net dis-
qualify them for other state officesz or expleyment. BHov-
over, in additien te deing efficars in the National Quard,
the Adjutant Goenerel and his Assistant are atate efficials
appointed by the Geverner and, in such ccptoiiy, receive an-
nual salaries undsr the apprepriatien bill. (Lawvs 1945,
$9th Leg., oh, 378, p. 810) Under the same bill,
salaries are appropriated fer the Seoretary (Direoctdsr) and
the Clerk (Rxecutive Seoretary) ef the Texas Natiena} Guard
Armory Beard (see p, 940}, In our epitien, the abeve-queted
senstitutional provisions prohibit the Adjutant deneral and
the Assistant Adjutant General frem holding either of the
tve salaried positiens under the Armery Beard. Thersfere,

Ve ansver yeur third guestien in the negative.

Under the provisiens of Artiole 5890b, queted
above, vhen & vecancy eccurs en the Board, the Adjutant
General 1s required te certify te the Secretary eof Btate,
and te the officer concerned, the name ef the aenislr aative
offiger of the Natienal Guard ef Texas vhe i3 net thea eo-
tupying an unexpired term as a Nember of said Beard. In

I O
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our epinien, such certifiocatien censtitutes an appeintment
of the efficer vhese name 1is se certified, Hevever, the stat-
ute requires that the member se appeinted shall, within 15
days frem the date of receipt ef such metice, qualify by tak-
ing and £iling with the Secretary ef State the censtituticnal
eath of office. If he fails te se qualify, the Adjutant
Genersal is required te certify the name of the next senier
active efficer, ZTherefers, in ansver te Jyour -
1t 18 eur opinien that vhea a vacancy eccurs the
AdJutant QGeneral certifies the name of the senier active ef-
ficer, such certification ¢enstitutes an appeintment ef the
efficer named, but that im erder te qualify ss & wember of
the Beard, he must tals the eath of effice and file it vith
the Becretary ef Btate vwithis 15 days.

i Yery truly yeurs
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' "//’ 5, ATTORNEY GENERAL OF TEXAS
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